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Representative  Michael  J.  Lombard! ,  House  Chairman 
Legislative  Research  Council 
Room  33,  State  House 
Boston,  Massachusetts  02133 

Dear  Mr,  Chairman: 

In  response  to  your  request  of  January  21,  1981,  I  tal;e  pleasure  in 
submitting  herewith  a  report  relative  to  the  right  of  local  self-government 
granted  to  the. people  of  every  city  and  town  by  Section  1  of  the  Rinicipal 
Home  Rule  Amendment  of  the  State  Constitution  (Amendment  Article  II  of  1821, 
as  revised  by  Amendment  Article  LXXXIX  of  1966).     In  compliance  with  your  re- 
quest, this  report  presents  the  legislative  background  of  this  constitutional 
section,  and  such  information  as  is  available  as  to  its  legislative  intent. 


I  hope  that  this  information  meets  your  needs, 
further  assistance,  please  let  me  know. 


If  we  can  be  of  any 


Sincerely  yours. 


Legislative  Research  Bureau 


EMO/tc 
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THE  MASSACHUSETTS  MUNICIPAL  HOi'ffi  RULE  AME1^ID^1ENT 

CHAPTER  I.     ORIGINS  OP  THE  MUl'JICIPAL  HOME  RULE  AI«IENDI«IEOT 

Original  Rough  HRA  Draft  of  1962 

The  "right  of  local  self-government''  in  Massachusetts  is  proclaimed  by 
Section  1  of  the  I4Linicipal  Home  Rule  Anendment  to  the  Constitution,  hereinafter 
cited  as  the  "HRA."    That  Anendment  (reprinted  as  Appendix  B)  is,  technically. 
Article  II  of  the  Articles  of  /anendment  to  the  Constitution,  as  revised  by  Anendment 
Article  LXXXIX,  ratified  in  1966,  and  further  amended  by  Amendment  Article  CXIII, 
ratified  in  1970.    The  1978  amendment  extended  from  one  to  two  years  the  time  al- 
lowed to  local  charter  commissions  to  complete  their  reports. 

The  present  text  of  the  HRA  had  its  origins  in  a  draft  of  a  proposed  HRA 
prepared  by  I-lr,  James  H.  Powers  of  the  Legislative  Research  Bureau  staff  and  trans- 
mitted to  Mr.  Robert  J.  M.  O'Hare,  Executive  Secretary  of  the  fecial  Commission  on 
Hinicipal  Home  Rule  on  April  9,  1962.     The  full  text  of  that  initial  HRA  draft 
appears  in  full  in  Appendix  A  hereof. 

Chaired  by  Senator  Richard  R.  Caples  of  Suffolk  and  Representative  Peter 
J.  Levanti  of  Fitchburg,  the  Special  Commission  on  Minicipal  Home  Rule  had  been 
established  by  the  Resolves  of  1961,  c.  116,  to  make  an  investigation  and  study 
relative  to  granting  home  rule  to  the  351  cities  and  towns  of  l-lassachusetts,  and  to 
make  appropriate  recommendations  thereon  to  the  General  Court.    That  Resolve  re- 
quired the  Commission  to  consider,  inthe-course  of  its  study,  the  Legislative  Re- 
search Council  report.  Municipal  Home  Rule,  printed  as  Senate,  No.  580  (1961).  At 
the  request  of  the  Commission,  the  then  Director  of  the  Legislative  Research  Bureau, 
llr,  Iferman  C,  Loeffler,  assigned  Mr.  Pov/ers  to  the  staff  of  the  Commission, 


In  his  covering  letter  of  transmittal  to  Mr,  O'llare,  Mr,  Powers  stated 


that— 

I  enclose  herewith  a  copy  of  the  rough  draft  of  a  constitu- 
tional amendment  v/hich  would  rewrite  Amendment  II  of  the  I-lassa- 
chusetts  Constitution,  relative  to  local  government,  and  vHiich 
vjould  incorporate  therein  a  self -executing  form  of  municipal 
home  rule  based  on  the  approach  of  the  Anerican  Minicipal  Asso- 
ciation (AMA).     Hiis  rough  draft  represents  only  my  personal 
views  on  the  subject,  is  offered  for  discussion  purposes  alone, 
and  is  not  officially  approved  or  disapproved  by  the  Legislative 
Research  Council  and  Bureau,     It  is  intended  as  a  working  paper, 
to  provoke  the  thought  processes  of  the  Commission, 

As  you  will  note,  the  proposal  retains  the  essence  of  the 
present  Amendment  II,  and  adds  thereto  text  borrowed  from  the 
Rhode  Island  home  rule  amendment,  the  home  rule  amendment  pro- 
posed in  1959  by  the  ffew  York  Interim  Commission  on  the  Simpli- 
fication and  Revision  of  the  Constitution,  and  the  AIIA  model 
reproduced  in  the  Legislative  Research  Council  report  (S,  530 
of  1961). 

The  Special  Commission  on  Municipal  Home  Rule  expired  in  19G3  without 
action  on  this  HRA  draft, 

HRA  Draft  by  Comnittee  of  Citizens  for  Peabody  in  1962 

In  1962,  Itr,  O' Hare  referred  this  original  HRA  draft  to  the  Committee  of 
Citizens  for  Peabody,  a  civic  group  which  has  formed  with  the  dual  objectives  of 
advancing  the  gubernatorial  candidacy  of  the  Hon,  Endlcott  Peabody  of  Cambridge, 
and  various  constitutional  reforms,  home  rule  among  them.     Preparation  of  a  proposed 
HRA  was  entrusted  by  this  organization  to  a  committee  consisting  of  Professor 
Albert  M.  Sacks  (now  Dean)  of  the  Harvard  Law  School,  Attorney  John  Saltonstall, 
Attorney  lAlllam  A.  Waldron  (former  Executive  Director  of  .the  Special  Commission  on 
the  Structure  of  the  State  Government  and  later  State  Commissioner  of  Administration 
and  Finance),  and  Attorney  Ibrrls  Goldlng  (active  In  Democratic  Party  affairs). 
The  constitutional  reform  work  of  the  Citizens  for  Peabody  were  subsequently  ab- 
sorbed by  a  larger  '\jmbrella"  reform  organization,  the  Council  for  Constitutional 
Reform  in  Massachusetts, 


In  due  course,  a  much-revised  HRA  text  developed  by  the  Sacks  Committee 
was  accepted  by  the  Citizens  for  Peabody  and  circulated  as  an  initiative  petition 
for  a  constitutional  amendment.     Wlien  that  petition  failed  to  garner  the  required 
ntunber  of  legal  voter  signatures,  the  proposed  HRA  was  introduced  by  Representative 
Paul  C.  Menton  of  Watertown  (now  Assistant  House  Counsel)  as  a  proposed  legislative 
amendment  to  the  Constitution  (House,  ifo,  1334  of  1963). 

With  minor  changes,  the  proposed  HRA  was  agreed  to  by  legislative  consti- 
tutional conventions  in  1963  and  1965,  and  voter  ratification  follov/ed  at  the  1966 
state  biennial  election. 


CHAPTER  II.     ORIGIIIAL  AND  REVISED  TEXTS  OF  I^RA  SECTION  1 

The  HRA  language  granting  a  right  of  self-government  to  the  people  of  every 
city  and  to\m  in  respect  to  local  matters  appears  first  in  Section  1  of  the  original 
HRA  draft  of  April  9,  1962,  and,  with  changes,  became  Section  1  of  the  HRA  as  pro- 
posed by  the  Sacks  Committee  to  the  General  Court,     Tlie  original  Section  1  conferred 
such  rights  of  local  self-government  not  only  to  the  people  of  the  cities  and  towns, 
but  also  to  those  "of  every  district  performing  municipal  functions."    This  latter 
provision  was  dropped  by  the  Sacks  Committee  in  forming  its  HRA  text. 

Itiese  changes  of  language,  substantive  and  minor,  are  indicated  in  the 

fcext  below  which  shows  Section  1  as  it  now  reads,  while  (a)  placing  in  brackets  the 

words  of  the  original  Section  1  deleted  by  the  Sacks  Committee  and  (b)  underlining 

the  words  added  by  the  final  HRA  draft: 

It  is  the  intention  of  this  article  to  reaffirm  the  customary 
and  traditional  liberties  of  the  people  with  respect  to  the  conduct 
of  their  (own)  local  government,  and  to  grant  and  confirm  to  the 
people  of  every  city  and  town  (and  of  every  district  performing 
municipal  functions)  the  right  of  self-government  in  (all)  local 
matters,  subject  to  the  provisions  of  this  article  and  to  such 
standards  and  requirements  as  the  General  Court  may  establish  by 
law  (as  hereinafter  provided)  in  accordance  with  the  provisions 
of  this  article. 

The  original  HRA  draft  was  silent  on  the  subject  of  regional  govemmeht, 
other  than  as  set  forth  in  the  later-deleted  reference  to  districts  in  Section  1 
above.    This  \jas  more  an  oversight  on  the  part  of  the  author  of  the  original  draft, 
who  had  no  intention  of  depriving  the  General  Court  of  power  to  create  and  regulate 
regional  entities.     Similarly,  the  original  HRA  draft  was  silent  on  the  matter  of  the 
authority  of  the  General  Court  to  create,  consolidate  or  abolish  municipalities  or 
to  change  their  boundaries. 

In  contrast  with  the  original  HRA  draft,  the  final  version  of  the  HRA 
grants  home  rule  ordinance  and  by-law  vnriting  powers  to  all  municipalities  whether 
or  not  they  have  adopted  home  rule  charters  (Section  G).     Uhder  the  original  draft, 
only  home  rule  charter  municipalities  would  have  possessed  such  powers. 


CHAPTER  III.    RIGHT  OF  LOCAL  SELF-GOVERHHEITT  IH  ORIGIIIAL  HRA  DRAFT 

As  an  Additional  Civil  Right 

As  originally  framed.  Section  1  of  the  HRA  was  intended  to  be  more  than  an 
e:q)ression  of  intent  and  hope,  or  an  exercise  in  rehtoric.     It  sought  to  enphasize 
not  only  the  main  thrust  of  the  HRA  as  a  whole,  but  also  a  new  addition  to  the  basic 
civil  rights  of  the  people  of  I^ssachusetts ,  a  right  of  self-government  in  their 
local  affairs  which,  like  other  civil  rights,  v/as  not  absolute,  was  susceptible  of 
reasonable  limitation  by  the  General  Court  in  ways  which  could  not  extinguish  that 
right  or  make  it  meaningless,  and  was  a  substantial  right  commanding  respect.  Hence, 
Section  1  of  the  original  HRA  draft  defined  this  right  of  local  self-government  as  a 
right  of  the  people  rather  than  as  a  right  of  municipal  corporations  as  such,  liinici- 
palities  might  come  and  go,  but  the  people  and  their  right  of  local  self-government 
would  remain  as  the  great  constants. 

In  any  controversy,  the  burden  would  be  upon  the  state  to  prove  that  its 
action  abridged  no  protected  right  of  local  self-government,  and  not  upon  the  people 
to  prove  that  their  right  existed. 

Section  1  of  the  original  HEIA,  and  its  final  version  in  the  existing  HRA, 
V7ere  thus  an  extension,  or  even  a  reassertion,  of  principles  of  the  American  Revolu- 
tion.    Its  language  is  the  language  of  common  acceptation,  as  is  usual  with  great 
e:q)ressions  of  revolutionary  doctrine.     Its  terms  are  deliberately  broad,  to  admit 
of  legislative  and  judicial  adaption  to  changing  circumstances  through  time,  but 
always  with  an  eye  to  the  fundamental  constitutional  policy. 
Customary  and  Traditional  Liberties 

The  term  "customary  and  traditional  liberties"  used  in  the  original  HRA 
draft  sprang  from  certain  considerations  in  the  mind  of  the  original  author. 

Local  Choice  of  Local  Officials.     Tlie  most  ancient  of  local  "customary  and 
traditional  liberties"  in  the  Uhited  ICLngdom  and  the  Uhited  States  include  the  right 


of  local  people  to  choose  their  ovm  local  govfernins  authorities.    Hie  central  govern- 
ment may  closely  regulate  the  powers  and  activities  of  its  political  subdivisions; 
but,  by  custom  and  usage  tracing  bach  to  the  I'^^x-^  Carta  and  protected  by  unwitten 
constitutional  law  in  England,  local  governing  bodies  and  principal  local  officials 
are  to  be  locally-chosen, 

Itence,  the  efforts  of  James  II  to  replace  certain  locally-chosen  local 
officials  V7ere  vievred  by  his  countrymen  as  an  act  of  tyranny,  and  v/ere  among  the 
causes  of  his  dethronement  in  16G9.     Similarly,  Massachusetts  colonists  denounced  as 
tyrannical  the  Intolerable  Acts  of  1774  which  (a)  gave  the  royal  governor  a  veto 
power  over  the  holding  of  town  meetings  and  over  matters  which  such  tov/n  meetings 
might  act  upon,  and  (b)  made  the  appointment  and  teiiure  of  executive  councillors  and 
c  ertain  other  provincial  and  county  officials  subject  to  the  pleasure  of  the  royal 
governor.    Likewise,  the  Declaration  of  Independence  cited,  among  the  grievances 
against  George  III,  his  abolition  of  "our  most  valuable  Laws"  and  his  "'altering 
fundamentally  the  Forms  of  our  Government"  without  the  consent  of  the  governed. 

Against  this  general  background,  one  objective  of  the  first  HRA  draft  was 
to  reassert  the  right  of  the  people  to  choose  their  ovm  local  officials,  and  to  out- 
law the  "ripper  legislation"  previously  allov/ed  by  the  Supreme  Judicial  Court,  which 
had  provided  for  gubernatorial  appointment  of  certain  officials  of  Boston  and  certain 
other  cities.    Local  officials  were  to  be  elected  by  the  local  electorate,  or  ap- 
pointed by  local  officials  so  elected. 

In  its  opinion  in  Commonwealth  v.  Plaisted  in  1889  (148  Mass.  375),  the 

Supreme  Judicial  Court  declared  that--- 

. . .we  cannot  declare  an  act  of  the  Legislature  invalid  because 
it  abridges  the  exercise  of  the  privilege  of  local  self-government 
in  a  particular  in  regard  to  which  such  privilege  is  not  guaranteed 
by  any  provision  of  the  Constitution,    While  the  Constitution  recog- 
nizes our  system  of  toxm  governments  as  an  inherent  part  of  our        .  , 
general  system  of  government,  so  that  the  Legislature  could  not 


abolish  the  town  systen  \d.thout  comins  in  conflict  v/ith  come 
part  of  its  provisions,  yet,  in  most  respectc,  it  leaves  the 
power  and  duty  of  providing  laws  for  the  governrient  of  the 
tovnic  and  cities  in  the  discretion  of  the  Legislature. 

The  above  court  decision  upheld  Acts  of  luSS,  c,  323,  v/liich  transferred 
the  control  of  the  Boston  Police  Department  to  a  gubematorially-appointed  Board  of 
Police. 

The  original  IIRA  draft  sought  to  reinstate  the  historic  paramount  interest 
of  local  voters  in  the  clioice  of  their  own  local  officials.     Tliat  interest  was  en- 
forced by  implication  in  Section  1  and  specifically  in  Section  2, 

Transformation  of  Privilege  Into  Ri?;ht.     In  Commonwealth  v.  Plaisted,  the 
Court  referred  to  a  "privilege  of  local  self-government."    The  original  draft  of  IfllA 
Section  1  redefined  this  as  a  right,  not  a  privilege.    A  privilege  is  something 
granted  as  a  favor  by  government,  while  a  right  is  there  in  the  first  place  whether 
the  government  likes  it  or  not,  and  is  not  subject  to  suspension  or  obliteration  by 
governmental  fiat  when  it  belongs  to  the  people, 

Tlie  Court  ruling  in  Plaisted  occurred  in  the  context  of  a  time  v/hen  a 
rurclly-oriented.  Brahmin-influenced  Republican  State  Legislature  v/as  fighting  a 
rear-guard  action  in  the  face  of  rising  immigrant  Democratic  electorates  in  Boston 
and  certain  other  cities.     Tlie  Court's  decision  reflected  a  Brahmin  bias  in  favor  of 
the  tovm  system  of  government  and  against  city  governments.     The  Legislature  was  seen 
as  having  virtually  unrestricted  authority  to  intervene  in  city  government  and  in  the 
selection  of  city  officials,  once  a  community  had  abandoned  town  government  for  city 
government.     But  tovm  government  was  seen  as  "inherent"  in  the  Constitution  while 
city  government  was  not  (even  though  Amendraent  Article  II  of  1021  provided  asrpressly 
for  city  government). 

In  the  judgment  of  the  original  author  of  HRA  Section  1,  this  arrangeraent 
seemed  to  violate  the  principle  of  the  equal  protection  of  the  lav;s,  and  to  be 


irrational,    ItLstoricaily ,  Ma.'^na  Carta  endorsed  the  liberties  of  cities  first.  Ifore- 
over,  it  was  argued,  if  local  self-government  was  to  be  a  riglit  of  the  people,  it 
should  apply  uniformly  without  distinction  to  the  form  of  government  of  tlie  munici- 
pality in  which  voters  live. 

Ri;>ht  of  People  to  Voice  in  Choice  of  Om  Form  of  Local  Government.  Tliere 
were  precedents  for  envisaging  popular  rights  on  this  score,  to  be  embraced  within 
the  reach  of  a  constitutional  right  of  local  self-government. 

Firstly,  this  principle  was  indicated  in  Amendment  Article  II  of  1021,  as 

revised  by  Anendment  Article  L2iX  of  1926: 

Art,  II,    The  General  Court  shall  have  full  power  and 
authority  to  erect  and  constitute  municipal  or  city  govern- 
ments, in  any  corporate  town  or  tovAis  in  this  Conmonwealth, 
and  to  grant  to  the  inhabitants  thereof  such  pov;ers,  privi- 
leges and  immunities,  not  repugnant  to  the  Constitution  as  the 
General  Court  shall  deem  necessary  or  expedient  for  the  regu- 
lation and  government  tliereof  and  to  prescribe  the  manner  of 
calling  and  holding  public  meetings  of  the  inhabitants,  in 
wards  or  otherwise  for  the  election  of  officers  under  the  Con- 
stitution, and  the  manner  of  returning  the  votes  given  at  such 
meetings.  Provided,  that  no  such  government  shall  be  erected 
or  constituted  in  any  tor-m  not  containing  tv/elve  thousand  in- 
habitants, nor  unless  it  be  v/iuh  the  consent,  and  on  the  appli- 
cation of  a  majority  of  the  inhabitants  of  such  town,  present 
and  voting  thereon,  pursuant  to  a  vote  at  a  meeting  duly  warned 
and  holden  for  that  purpose.    And  Provided  also,  that  all  by- 
laws made  by  such  municipal  or  city  government  shall  be  subject, 
at  all  times  to  be  annulled  by  the  General  Court. 

Ifething  in  this  article  shall  prevent  the  General  Court 
from  establishing  in  any  corporate  tovm  or  towns  in  this  Cora- 
monv7ealth  containing  more  than  six  thousand  inhabitants  a  form 
of  town  government  providing  for  a  town  meeting  limited  to  such 
inhabitants  of  the  town  as  may  be  elected  to  meet,  deliberate, 
act  and  vote  in  the  exercise  of  th6  corporate  powers  of  the 
town  subject  to  such  restrictions  and  regulations  as  the  General 
Court  may  prescribe;  provided,  that  such  establisliraent  be  witli 
the  consent,  and  on  the  application  of  a  majority  of  the  inhabi- 
tants of  such  town,  present  and  voting  thereon,  pursuant  to  a 
vote  at  a  meeting  duly  vrarned  and  holden  for  that  purpose. 
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Over  many  years,  as  a  matter  of  political  e:q5ediency ,  the  General  Court 
has  enacted  local  option  "acceptance'  statutes  authorizing  local  voters  or  their 
local  legislative  bodies  to  alter  their  local  government's  organization  and  powers. 

Ihplicit  in  the  above  constitutional  amendments  of  1G21  and  1926,  and  the 
longstanding  use  of  local  option  acceptance  statutes,  is  a  recognition  of  the  de- 
sirability of  affording  a  voice  for  local  voters  in  matters  affecting  their  local 
government  structures,  powers  and  political  institutions  v/ithout  going  so  far  as  to 
form  municipalities  or  other  political  subdivisions  of  the  state  into  ''states  v/ithin 
the  state,"    In  a  sense,  by  long  usage,  this  practice  has  acquired  the  status  of  a 
'•customary  and  traditional  liberty"  of  the  people,  consistent  v/ith  the  fundamental 
concept  of  the  American  Revolution  that  there  must  be  "government  with  the  consent 
of  the  governed." 

VJlien  the  Supreme  Judicial  Court  referred,  in  Plaisted,  to  the  "inlierent" 
role  of  the  town  government  system  in  our  Constitution,  it  was  speaking  at  a  time 
(18C9)  v/hen  all  towns  x/ere  governed  by  open  town  meetings,  of  which  each  legal  local 
voter  was  a  member.     Tlie  Nex-;  England  town  meeting,  especially  the  open  tovm  meeting, 
is  the  ultimate  in  institutions  of  participatory  democracy,  and  has  comr.ianded  the 
praise  of  De  Tocqueville  and  other  political  philosophers  and  activists  around  the 
Vforld.     It  is  the  embodiment  of  the  idea  of  government  by  the  consent  of  the  governed 
and  the  right  of  the  people  to  be  consulted,  or  have  a  voice  or  other  significant 
input  into  decisions  affecting  their  community  affairs.     Tlie  constitutionally 
''inlierent"  status  of  tovm  government  made  little  sense  to  home  rule  advocates  if 
viev/ed  otherwise. 

In  drafting  the  original  IIRA  Section  1,  Ij&r,  Pov/ers  sought  to  elevate  these 
concepts  from  the  level  of  der»iocratic  ideology  to  the  level  of  a  constitutionally- 
protected  right  of  the  people,  without  endowing  municipal  corporations  with  immor- 
tality or  the  status  of  "states  within  the  state."    Of  all  aspects  of  the  people's 


rights  hereunder,  the  j^reatest  degree  of  protection  was  to  extend  to  the  right  of 
the  people  in  a  municipality  or  district  not  to  have  their  form  of  local  government 
changed  v/ithout  their  consent,    TSie  power  conferred  on  the  General  Court  to  enact 
special  laws  was  not  intended  to  set  aside,  or  to  authorize  the  setting  aside,  of 
any  fundcimental  right  of  the  people  to  a  significant  voice  in  matters  affecting  the 
form  of  their  local  government,     Hox^ever,  this  right  was  not  seen  as  limiting  the 
"customary  and  traditional"  authority  of  the  General  Court  to  create,  abolish  or 
merge  municipalities,  or  to  alter  their  borders.    That  latter  authority  was  preserved 
specifically  in  the  final  version  of  the  HRA  developed  by  the  Sacks  Committee, 
Other  Aspects 

Visibility  of  Ilintcipalities.    As  can  be  seen  from  the  above  comments,  the 
original  HRA  Section  1  draft  did  not  envisage  the  right  of  local  self-govemraent  as 
an  absolute.    There  \ms  to  be  much  latitude  for  action  by  the  General  Cov,irt,  and  for 
judicial  determination  as  to  the  point  at  which  a  state  law  v;ent  so  far  as  to  abridge 
impermissibly  the  right  of  local  self-government.     State  laws  could  not  invade  the 
rights  of  local  self-government  in  arbitrary  and  capricious  ways  destructive  of  that 
right. 

Hie  original  author  of  LIRA  Section  1  envisaged  that  while  municipalities 
were  not  to  be  imaortal  within  his  plan,  if  they  \rere  to  exist,  state  laws  x-rould  have 
to  be  so  drmm  that  municipalities  were  'viable,'*    In  other  v7ords,  municipalities 
should  be  functioning  entiries  in  v/hich  the  right  of  local  self-government  could  be 
exercised  as  a  pratical  working  matter. 

In  1962,  the  municipal  'Viability"  issue  was  manifested  in  numerous 
"perennial"  proposals  to  limit  the  enactment  of  state  laws  which  imposed  new  pro- 
gram and  service  obligations  on  cities  and  towns  without  state  financial  assistance. 
There  was  then,  as  today,  widespread  public  concern  over  the  role  that  such  "state 
mandates^'play  in  forcing  local  property  tax  rates  upward,  and  in  preempting  local 


property  tax  revenues  for  the  financing  of  activities  ordered  by  tlie  state.  There 
was  apprehension  in  •'various  sesments  of  the  polity  that  such  "state  mandates''  could 
render  some  of  the  older,  financially  more  pressed,  cities  and  tovms  "unviable,''  if 
not  curbed  or  properly  funded  by  the  state  from  revenue  sources  other  than  the  prop- 
erty ta::.^ 

As  the  Special  Commission  on  Ilinicipal  Home  Rule  was  then  advocating  a 
separate  proposal  for  a  constitutional  amendment  to  limit  ."state  mandates,"  the 
author  of  the  original  HRA  Section  1  saw  no  need  to  include  specific  provisions  on 
this  score  in  his  HRA  draft,     Ifowever,  he  was  well  av/are  of  this  subject  when  he 
phrased  HRA  Section  1. 

Ifo  consideration  was  given  by  the  original  author  of  HRA  Section  1  to  the 
subject  of  constitutional  or  statutory  limitations  upon  local  government  taxation 
and  spending,  when  he  prepared  his  rough  HRA  draft  in  1962.     Scattered  legislative 
proposals  on  that  score  had  been  appearing  on  the  agenda  of  the  General  Court  since 
1932,  but  had  commanded  little  significant  public  interest  or  support.     Local  tax 
limitation  provisions  were  included  in  sales  tax  bills  recommended  by  Governor 
Foster  Furcolo  and  others  in  1957-62,  but  those  measures  did  not  prevail.     Such  pro- 
visions were  regarded  as  "anti-home-rule"  by  their  critics,     When  the  first  sales 

tax  law  was  eventually  enacted  in  1966  (c,  14),  it  omitted  local  spending  controls 

2 

which  had  been  advocated  by  Governor  John  A.  Volpe. 

Initiative  and  Referendum  Aspects,     Wliile  preparing  his  original  HRA  draft, 
llr.  Powers  gave  no  thought  to  the  relationship  which  any  final  version  of  the  HRA 
should  have  to  the  Initiative  and  Referendum  (I  and  R)  Anendment  of  the  Constitution 


See  the  Legislative  Research  Council  report.  Restricting  the  Application  of  State 
Laws  Adding  to  Local  Governmental  Costs.  House,  No,  5041  (1975),  163  pp.;  at  pp. 
96-124, 

See  the  Legislative  Research  Council  report.  Limiting  Taxation  and  Spending  by 
State  and  Local  Governments,  Ifouse,  Ito,  6743  (1900),  407  pp.;  at  pp.  331-339, 


(Art,  XLVIII).     Hence,  the  provision  in  HRA  Section  1  subjecting  the  conduct  of  lo- 
cal government,  and  the  exercise  of  the  right  of  local  self-government,  to  ''standards 
and  requirements"  prescribed  by  the  General  Court  in  lavjs  enacted  in  accordance  with 
the  MRA  was  drawn  without  thought  as  to  existing  constitutional  provisions  regulat- 
ing the  use  of  the  initiative,  and  hence  no  open  or  covert  intent  to  exclude  the  use 
of  initiative  procedures  to  vnrite  general  laws  affecting  local  governments. 
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CILAPTER  IV.     RIGHT  OF  LOCAL  SELF-GOVERHTITT  IN  FIIIAL  IHA  TEXT 

Revisions  by  Sacks  Committee  in  1962 

In  discussions  i.'ith  the  Lepislative  ''research  Bureau  staff  on  ^arch  9, 
1981,  Dean  Albert  li.  Sacks  reported  that  he  had  no  material  presently  in  his  files 
to  indicate  in  any  detail  the  substance  of  his  Committee's  deliberations  in  the 
reshaping  of  the  original  TI^A  draft  into  Its  final  form  for  use  by  Governor  Endlcott 
Peabody  and  his  supporters.    After  the  lapse  of  so  many  years,  he  felt  that  it 
vould  be  inappropriate  to  speculate  as  to  v;hat  may  have  been  in  the  minds  of 
Committee  members. 

Dean  Sacks  reported  that  what  his  Committee  did  do  T;as  to  accept  the 
basic  principles  stated  in  the  original  version  of  UFA  Section  1  "at  face  value", 
as  a  good  wor!-ing  statement  of  the  constitutional  doctrine  around  Trhlch  a  final 
draft  of  the  UPA  x.'as  to  be  structured.    The  Conmittoe  did  not  discuss  this  section 
x.'ith  its  original  author,  and  vas  never  furnibhed    by  him  v?ith  a  statement  of  the 
reasoning  which  moved  him  to  phase  KRA  Section  1  as  he  did.     Uence,  his  full  reason- 
ing on  this  score  is  not  to  be  construed  as  having  been  shared  by  the  Committee  on 
all  particulars. 

The  Committee  did  understand  and  embrace  the  intent  of  the  original 
author  (a)  to  transform  the  "privilege'  of  local  self-government  into  a  "right"  of 
real  substance,  and  (b)  to  do  so  ^rithout  depriving  the  General  Court  of  the  authority 
to  regulate  local  governraent  by  lav;s  enacted  in  conformity  with  the  EPA.  Tlie 
Committee  further  coiicurred  that  standards  of  good  constitutional  draftsmanship 
called  for  a  statement  of  the  right  of  local  self-government  in  simple  and  clear 
terms,  without  undue  elaboration,  in  order  to  give  flexibility  to  the  i/bole  home 
rule  system.    T!ie  principle  is  there  for  the  courts  to  interpret  in  future  years, 
adopting  the  constitutional  concept  to  changing  circumstances  and  conditions,  in 
eventually  the  same  manner  as  the  great  principle?  stated  so  simnly  in  the  Cill 
of  Rights. 
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Hence,  under  that  approach,  HRA  Sectlop  1,  and  indeod  the  entire  HRA,  is 
to  take  its  place  T'ithin  the  total  structure  of  the  constitutional  lav  of  the  state, 
in  keepinr  with  established  rules  of  interpretation.    Therefore,  Dean  Sacks  stressed 
that  I'RA  Gection  1  is  to  he  read  as  an  integral  part  of  the  ERA,  rather  than  as 
isolated  by  itself. 
Actions  by  General  Court 

The  Sacks  Committee  version  of  tlie  I'JIA  vas  introduced  into  the  General 
Court,  as  a  legislative  constitutional  araerdment,  by  Representative  Paul  C.  Ilenten 
of  Water tovm,  and  other  petitioners,  in  1^63  (bouse.  Ho.  130A).     It  was  considered 
by  the  Joint  Committee  on  Constitutional  Lav,  which  reported  it  favorably.     In  due 
course,  the  measure  was  considered  ty  a  legislative  constitutional  convention  of 
the  two  branches  of  the  General  Court,  vjhlch  amended  a  provision  pertaining  to  local 
petitions  for  the  election  of  charter  commissions,  and  then  agreed  to  the  TRA,  as 
so  amended,  on  July  16,  1963.    A  second  agreement,  without  changes,  occurred  in  1965 
and  the  amendment  \ras  ratified  by  the  electorate  on  November  P.,  1960. 

Tlie  Joint  Committee  on  Constitutional  Law,  r  Vich  recortrnended  the  TFA 
favorably,  was  eliminated  in  the  course  of  a  reorpanlzation  of  lepislatlve  committees 
In  1966-67.    The  Bureau  has  no  documents  in  its  files  indlcatlnp  what  that  Committees 
"legislative  intent  ■  vas  in  respect  to  IIRA  Section  1.    Under  these  circumstances, 
legislative  intent  r.ay  be  said  to  follow  the  general  outlines  accepted  by  the  Sacks 
Committee,  p.iven  the  fact  that  the  FRA  emerged  from  the  latter  as  an  "Administration- 
measure"  of  Governor  Endicott  Peahody  and  was  accepted  by  the  leadership  of  his 
party  which  dominated  both  branches  of  the  General  Court  in  1963  and  1965. 
Attorney-General's  Opinion  in  1973 

Since  the  ratification  of  the  KRA  in  1966,  the  Supreme  Judicial  Court  has 
not  had  occasion  to  rule  in  any  depth  on  the  effect  of  }KA  Section  1  on  the  power 
of  the  General  Court  to  legislate  in  relation  to  cities  and  tovms.     In  ^sneral. 


challerf^es  to  these  statutes  have  heen  resolved  in  favor  of  the  General  Court,  so 
lonp  as  there  has  teen  faithful  adherence  to  the  procec'ural  requirements  of  the 
HPA  as  to  such  enactments-     The  Court  has  yet  to  detertiine  what  comprisos  tti'ae 
customary  and  traditional  liberties  of  the  people  v^ith  respect  to  the  conduct  of 
their  local  government'',  and  the  nature  and  scope  of  the  '  ripht  of  self-governcient 
in  local  matters''  assured  to  the  people. 

The  closest  thing  to  a  pronouncement  on  the  latter  suhjects  appears  in 
an  adivsory  opinion  rendered  by  Attorney  General  Rohert  1'.  Ouinn  to  the  T-lassachusettf 
Commission  Against  Discriirination  in  1973.     That  opirion,  reported  in  full  in 
Appendix  C,  involved  a  question  as  to  whether  'affirmative  action''  criteria  man- 
dated for  state  agencies  by  a  gubernatorial  executive  order  could  be  applied  to 
contracts  let  by  local  school  authorities  for  state-aided     local  school  building 
construction.     The  Attorney  General  concluded  that,  absent  a  state  lavr  on, 
"affirmative  action'  ,  the  Governor's  executive  order  vrould  infringe  impermissibly 
on  the  right  of  local  self-government  of  the  people  in  the  cities  and  tOT-ms.  l-e 
erphasized  that  the  IIPA  permits  the  General  Court,  but  not  the  Governoi^  to  establish 
standards  of  local  governmert. 
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APPEJIDIX  A 


ORIGI'IAL  1?C2  DRAFT  OF  flJriCIPAL  I!0M:  RIILE  A>TITDHEOT 
PREPARED  FOR  SPECIAL  CO^'tllFSIOM  CV.  niFICIPAL  ITOrE  RULE 


ARTICLE  OF  AITiJDrETrT 

Article  II  of  the  articles  of  amendment  to  this  Constitution  is  hereby 
annulled  and  the  follov/ing  is  adopte'.'  in  place  thereof:  — 

ARTICLE  II. 
LOCAL  COVET' RTETT 

Section  1.    Plpht  of  Local  Self-GovernTnent .     It  is  the  Intention  of  this 
article  to  reaffirm  the  customary  and  traditional  liberties  of  the  people  with  res- 
pect to  the  conduct  of  their  ovm  local  government,  and  to  prant  and  confim  to  the 
people  of  very  city  and  town,  and  of  every  district  perfominp  municipal  functions, 
the  ripht  of  self-government  in  all  local  matters,  subject  to  such  standards  and 
requirements  as  the  general  court  may  establish  by  lav  as  hereinafter  provided. 

Section  2.    Local  Selection  of  local  Officials.    Every  city  and  toxTn,  and 
every  district  performing  municipal  functions,  shall  have  the  ripht  to  elect  or 
appoint  its  oxm  officers.    Every  city  and  town  shall  have  a  lepislative  body  com- 
posed of  one  or  two  branches  elected  by  vote  of  its  qualified  voters. 

Section  3.    Authority  of  f/eneral  Court.    The  general  court  SHall  act  in 
relation  to  local  governments  only  by  general  lav^s  T-rhich  aonly  alil^e  to  all  countie 
cities,  towns  and  districts;  or  to  a  class  of  not  fever  than  three,  except  for 
special  laws  enacted:   (1)  on  prior  request  of  the  city  council  of  a  city,  the  tovm 
meeting  of  a  tovm  or  the  governing  body  of  a  county  or  district,  v'ith  respect  to  it 
o\m  property,  affairs  or  government;  or  (2)  by  a  two-tb.irds  vote  of  each  branch  of 
the  general  court  upon  recommendation  by  the  governor.     The  general  court  may  grant 
to  the  inhabitants  of  local  government  units  such  powers,  privileges  and  immunities 
not  repugnant  to  the  constitution,  as  it  deems  necessary  or  expedient  for  the  regu- 
lation and  government  of  said  units,  and  shall  have  full  povrer  to  prescribe  the 
manner  of  calling  and  holding  elections  of  officers  under  the  constitution  and  laws 
of  the  comnonwealth. 

The  General  Court  may,  by  a  law  applicable  to  all  classes  of  cities  and 
toxms,  or  to  a  particular  class  of  not  less  than  three,  provide  optional  plans  of 
city  or  toxTi  organization  and  government,  under  T-'hich  an  optional  plan  may  be  ado- 
pted or  abandoned  by  majority  vote  of  the  qualified  voters  of  the  city  or  town 
voting  thereon  at  a  state  election  at  vrhicVi  such  voters  also  vote  for  presidential 
electors  or  for  the  president  of  the  United  States. 
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Subject  to  tiiC  foregoing  requirenei  ts,  the  general  court  may  authorize 
the  establishment,  in  tovms  of  more  than  tvelve  thousand  inhabitants,  of  city  forme 
of  government,  and  in  towns  of  more  than  four  thousand  inhabitants,  of  a  form  of 
tovm  government  providing  for  a  town  meeting.  United  to  such  inhabitants  of  the 
town  as  may  be  elected  to  meet,  deliberate,  act  and  vote  in  the  exercise  of  the 
corporate  powers  of  the  totxTn;  provided,  that  the  establishment  of  such  city  or 
limited  torm  meeting  form  of  government  in  any  city  or  to^vm  shall  be  effective 
only  if  approved  by  majority  vote  of  the  voters  of  the  city  or  town  voting  there- 
on at  a  state  election  at  which  such  voters  also  vote  for  presidential  electors 
or  for  the  president  of  the  United  States. 

Section  4.    Charters,  Ordinances,  and  Ey-Lavs  of  Tiunicipalities .  Fvery 
city  and  town  shiall  have  the  power  to  adopt  or  ai^end  a  home  rule  charter  as  pro- 
vided in  sections  five  and  six  of  tl'is  article,  and  to  adopt,  amend  and  repeal 
local  ordinances  and  by-lar.'s  relating  to  the  property,  affairs  and  government  of 
the  city  or  town  not  inconsistent  vlth  this  constitution  and  la^^s  enacted  by  the 
general  court  in  conformity  with  pov^ers  reserved  to  the  general  court. 

Section  5.    Adoption  of  lione  Rule  Charter  by  City  or  Tovm.     Every  city 
and  tovm  shall  have  the  power  to  adopt  a  hone  rule  charter  in  the  follovring  manner. 
IThenever  a  petition  for  the  adoption  of  a  home  rule  charter  signed  by  fifteen  per 
centum  of  the  qualified  voters  of  a  city,  or  in  a  to^m  by  fifteen  per  centum,  but 
not  less  than  one  hundred  in  number,  of  those  persons  qualified  to  vote  in  state 
elections  shall  be  filed  with  the  legislative  body  of  any  city  or  tovm,  the  same 
shall  be  referred  forthwith  to  the  canvassing  authority  vjhich  shall  v/ithin  ten  days 
after  its  receipt  determine  the  sufficiency  thereof  and  certify  the  results  to  the 
legislative  body  of  said  city  or  tovm. 

Uithin  sixty  days  thereafter  the  legislative  body  of  a  city  shall  submit 
to  Its  qualified  voters  and  the  legislative  body  of  a  tovm  shall  submit  to  the 
voters  of  said  town  the  follov;ing  question:  '  Shall  a  commission  be  appointed  to 
frame  a  home  rule  charter'*?    and  the  legislative  body  of  any  city  or  tovm  shall  pro- 
vide by  ordinance  or  resolution  a  method  for  the  nomination  and  election  of  a  home 
rule  charter  commission  to  frame  a  charter  consisting  of  nine  qualified  voters  of  th 
city  or  tovm  v/ho  shall  be  elected  at  large  v^ithout  party  or  political  designation 
and  vriio  shall  be  listed  alphabetically  on  the  ballot  used  for  said  election.  Such 
ordlna^ffi  ©r  resolution  shall  provide  for  the  submission  of  the  question  and  the 
election  of  tha  home  rule  charter  commission  at  the  same  time.    Upon  approval  of  the 
question  submitted  the  nine  candidates  vrho  individually  receive  the  greater  numbers 
of  votes  shall  be  declared  elected  and  shall  constitute  the  home  rule  charter 
comjnission. 

Uithin  one  year  from  the  date  of  the  election  of  the  home  rule  charter 
commission,  thrt  charter  framed  by  said  commission  shall  be  submitted  to  the  legis- 
lative body  of  the  city  or  tovm  v;hich  body  shall  provide  for  publication  of  said 
charter  and  shall  provide  for  the  submission  of  said  charter  to  the  qualified 
voters  of  the  city  or  tovm  at  the  state  election  next  year  beld  for  the  election 
of  presidential  electors  or  for  the  president  of  the  United  States.     If  said  charter 
Is  approved  by  a  majority  of  said  voters  of  the  city  or  tovm  voting  thereon,  it 
shall  become  effective  upon  the  date  fixed  therein. 
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Sectlon  6.     Amendment  of  Iiome  Rule  Charter.     The  legislative  body  of  any 
city  or  tovm  may  propose  amendments  to  a  charter  xiiich  anendnents  shall  be  submitted 
for  approval  in  the  sane  mnner  as  provided  in  this  article  for  the  adoption  of  a 
charter. 

Section  7.     Other  Procedural  Requirements  Concerning  Adoption  and  Amend- 
rient  of  llone  Rule  Charters.    IJhenever  the  lepislative  body  of  any  city  or  toxTi  con- 
sists of  more  than  one  branch,  a  petition  for  the  adoption  of  a  home  rule  charter 
as  provided  in  this  article  may  be  filed  ^rlth  either  branch  of  said  legislative 
body. 

Duplicate  certificates  shall  be  made  setting  forth  the  hxome  rule  charter 
adopted  and  any  amendments  approved  and  the  same  shall  be  signed  by  a  majority  of 
the  canvassinp  authority;  one  of  such  certified  copies  shall  be  deposited  in  the 
office  of  the  Secretary  of  the  CommoTOjealth  and  the  other,  after  havinp  been  re- 
corded in  the  records  of  the  city  or  tovn,  shall  be  deposited  amonp  the  archives 
of  the  said  city  or  to\-m  ar.d  all  courts  shall  tal-e  judicial  notice  thereof. 

Section  8.     Home  Rule  Charter  Rowers.     A  city  or  tox^n  which  adopts  a 
home  rule  charter  may  exercise  any  pover  or  perform  any  function  "hich  the  legis- 
lature has  pov;er  to  devolve  upon  a  nonhome  rule  c?;arter  city  or  tovm  and  ^Thich  is 
not  denied  to  that  city  or  tovn  by  its  V:ome  rule  charter,  is  not  denied  to  all 
home  rule  charter  cities  and  tovms  by  general  statute  and  is  v;ithin  such  limitations 
as  may  be  established  by  ccr^eral  statute.    A  l\ome  rule  charter  city  or  tovm  shall, 
in  addition  to  its  home  rule  povjers  and  except  as  othendse  nrovlded  in  its  charter, 
have  all  the  poolers  conferred  by    ganeral  lav^  upon  citiec  and  to^ms  of  its  class. 

Section  9.    Other  Limitations  Applicable  to  Local  Self-Government . 
Nothing  in  this  article  shall  be  deemed  to  prant  to  any  local  government  the  power 
to  regulate  elections,  to  levy  and  assess  and  collect  taxes,  or  to  borrov;  money, 
except  as  authorized  by  the  general  court j  nor  shall  the  provisions  of  this  article 
be  deemed  to  diminish  the  judicial  powers  of  the  commonvealth. 

Furthermore,  the  devolution,  of  power  upon  cities  and  torms  which  adopt 
home  rule  charters  pursuant  to  section  eight  shall  not  include  the  pox\rer  to  enact 
private  or  civil  law  governing  civil  relationships  except  as  an  incident  to  an 
exercise  of  an  independent  municipal  power,  nor  shall  it  include  povrer  to  define 
and  provide  for  the  punishment  of  a  felony. 


APPFITM.-'  r. 


MJI!ICIPAL  IIOVF.  RULE  AIirrarTNT  TO  TliT.  MASSACIUSETTS 

COIISTITUTIOT! 

(Amerwjnent  Article  II  as  appearinr  in  Amendment  Article 
UOTD:  of  1966,  as  amended  by  Amendment  Article  GXIII  of  1978) 

Section  1.    Ripht  of  Local  Self-Government.    It  is  the  intention  of  this 
article  to  reaffirm  the  customary  and  traditional  liberties  of  the  people  with  res- 
pect to  the  conduct  of  their  local  government,  and  to  prant  and  confirm  to  the 
people  of  every  city  and  tow  the  ripht  of  self-p.overnment  in  local  matters,  subject 
to  the  provisions  of  this  article  and  to  such  standards  and  requirements  as  the 
general  court  may  establish  by  lax^  in  accordance  ^"ith  the  provisions  of  this  article. 

Section  2.    Local  Pov/er  to  Adopt,  Revise  or  Amend  Charters.    Any  city  or 
toim  shall  have  the  power  to  adopt  or  revise  a  charter  or  to  amend  its  existing 
charter  through  the  procedures  set  forth  in  sections  three  and  four.    The  provisions 
of  any  adopted  or  revised  cliarter  or  any  charter  amendment  shall  not  be  inconsistent 
with  the  constitution  or  any  laws  enacted  by  the  general  court  in  conformity  with 
the  powers  reserved  to  the  general  court  by  section  eifi;ht. 

Vo  town  of  fewer  than  twelve  thousand  inhabitants  shall  adopt  a  city  form 
of  government,  and  no  to\m  of  fewer  than  six  thousand  inhabitants  shall  adopt  a 
form  of  government  providing  for  a  torm  meeting  limited  to  such  inhabitants  of  the 
torm  as  may  be  elected  to  meet,  deliberate,  act  and  vote  in  the  exercise  of  the 
corporate  powers  of  the  to\\m. 

Section  3.    Procedure  for  Adoption  or  Revision  of  a  Charter  by  a  City  or 
Town.    Every  city  and  town  shall  have  the  power  to  adopt  or  revise  a  charter  in  the 
folloxring  manner;  A  petition  for  the  adoption  or  revision  of  a  charter  shall  be 
signed  by  at  least  fifteen  per  cent  of  the  number  of  legal  voters  residing  in  such 
city  or  to\m  at  the  preceding  state  election.    IHienever  such  a  petition  is  filed  vrith 
the  board  of  registrars  of  voters  of  any  city  or  toT^Ti,  the  board  shall  within  ten 
days  of  its  receipt  determine  the  sufficiency  and  validity  of  the  signatures  and 
certify  the  results  to  the  city  council  of  the  city  or  board  of  selectmen    of  the 
tovm,  as  the  case  may  be.    As  used  in  this  section,  the  nlirase  "board  of  registrars 
of  voters''  shall  include  any  local  authority  of  different  designation  vrhlch  perform.s 
the  duties  of  such  registrars,  and  the  phrase  'city  council  of  the  city  or  board  of 
selectmen  of  the  tovm"  shall  include  local  authorities  of  different  designation 
performing  the  duties  of  such  council  or  board.    Objections  to  the  sufficiency  and 
validity  of  the  signatures  on  any  such  petition  aa  certified  by  the  board  of  regis- 
trars of  voters  shall  be  made  in  the  same  manner  as  provided  by  law  for  objections 
to  nominations  for  city  or  tovm  offices,  as  the  case  may  be. 

Within  thirty  days  of  receipt  of  certification  of  the  board  of  registrars 
of  voters  that  a  petition  contains  sufficient  valid  signatures,  the  city  council  of 
the  city  or  board  of  selectmen  of  the  totm  shall  by  order  provide  for  submitting  to 
the  voters  of  the  city  or  tovm  the  question  of  adopting  or  revising  a  charter,  and 
for  the  nomination  and  election  of  a  charter  commission. 


If  the  city  or  town  has  not  previously  adopted  a  charter  pursuant  to 
this  section,  the  question  submitted  to  the  voters  shall  be:  "Shall  a  coimnission  he 
elected  to  frame  a  charter  for  (name  of  city  or  tovn)?"    If  the  city  or  torni  has 
previously  adopted  a  charter  pursuant  to  this  section »  the  auestion  submitted  to 
the  voters  shall  be:  "Shall  a  commission  be  elected  to  revise  the  charter  of  (name 
of  city  or  tOT/n)?" 

The  charter  commission  shall  consist  of  nine  voters  of  the  city  or  toxm, 
who  shall  be  elected  at  large  without  party  or  political  designation  at  the  city 
or  tOT'Hi  election  next  held  at  least  sixty  days  after  the  order  of  the  city  council 
of  the  city  or  board  of  selectmen  of  the  town.     The  names  of  candidates  for  such 
commission  shall  be  listed  alphabetically  on  the  ballot  used  at  such  election. 
Each  voter  may  vote  for  nine  candidates . 

The  vote  on  the  question  submitted  and  the  election  of  the  charter 
commission  shall  take  place  at  the  same  time.    If  the  vote  on  the  question  submitted 
is  in  the  affirmative,  the  nine  candidates  receiving  the  highest  number  of  votes 
shall  be  declared  elected. 

Within  eighteen  months  after  the  election  of  the  members  of  the  charter 
commission,  said  commission  shall  submit  the  charter  or  revised  charter  to  the  city 
council  of  the  city  or  the  board  of  selectmen    of  the  town,  and  such  council  or 
board  shall  provide  for  publication  of  the  charter  and  for  its  submission  to  the 
voters  of  the  city  or  torm  at  the  next  city  or  toT-m  election  held  at  least  two 
months  after  such  submission  by  the  charter  commission.     If  the  charter  or  revised 
charter  is  approved  by  a  majority  of  the  voters  of  the  city  or  tovm  voting  thereon, 
it  shall  become  effective  upon  the  date  fixed  in  the  charter. 

Section  4.    Procedure  for  Amendment  of  a  Charter  by  a  City  or  Toxm. 
Every  city  and  to'.m  shall  have  the  power  to  amend  its  charter  in  the  following 
manner:  The  legislative  body  of  a  city  or  toim  may,  by  a  two-thirds  vote,  propose 
amendments  to  the  charter  of  the  city  or  to^ni'  provided,  that  (1)  amendments  of  a 
city  charter  may  be  proposed  only  vrith  the  concurrence  of  the  mayor  in  every  city 
that  has  a  mayor,  and  (2)  any  change  in  a  charter  relating  in  any  way  to  the  com- 
position, mode  of  election  or  appointment,  or  terms  of  office  to  the  legislative 
body,  the  mayor  or  city  manager  or  the  board  of  selectnen  or  to\w  manager  shall  be 
made  only  by  the  procedure  of  charter  revision  set  forth  in  section  three. 

All  proposed  charter  amendments  shall  be  published  and  submitted  for  ap- 
proval in  the  same  manner  as  provided  for  adoption  or  revision  of  a  charter. 

Section  5.     Recording  of  Charters  and  Charter  Amendments.    Duplicate  cer- 
tificates shall  be  prepared  setting  forth  any  charter  that  has  leen  adopted  or 
revised  and  any  charter  amendments  approved,  and  shall  he  signed  by  the  city  or 
tovrn  clerk.      ne  such  certificate  shall  be  deposited  in  the  office  of  the  secretary 
of  the  commonwealth  and  the  other  shall  be  recorded  in  the  records  of  the  city  or 
tovm  and  deposited  among  its  archives.     All  courts  may  take  judicial  notice  of 
charters  and  charter  amendments  of  cities  and  to\ms. 


Section  C.     Governmental  t^o^^ers  of  Cities  and ■  To^jts .     I^vy  city  or  to^m 
may,  by  tlie  adoption,  anendnent  or  repeal  of  local  ordinances  or  by-laws,  exercise 
any  power  or  function  vhlch  the  general  court  has  power  to  confer  upon  it,  which 
is  not  inconsistent  t-:lth  the  constitution  or  laws  enacted  by  the  reneral  court  in 
conformity  with  powers  reserved  to  the  general  court  by  section  eight,  and  which  is 
not  denied,  either  ejcpressly  or  by  clear  iTcplication,  to  the  city  or  tor^n  by  its 
charter.    TItIs  section  shall  apply  to  every  city  and  toTTO,  vrhether  or  not  it  has 
adopted  a  charter  pursuant  to  section  three. 

Section  7.    Linltations  on  Local  PovTers.     nothing  in  this  article  shall 
be  deemed  to  grant  to  any  city  or  to\m  the  power  to  (1)  regulate  elections  other 
than  those  prescribed  by  sections  three  and  four;   (2)  to  levy,  assess  and  collect 
taxes;  (3)  to  borrow  money  or  pledge  the  credit  of  the  city  or  toTTn;  (4)  to  dispose 
of  park  land;  (5)  to  enact  private  or  civil  law  governing  civil  relationships  except 
as  an  Incident  to  an  exercise  of  an  independent  municipal  pov7er:  or  (6)  to  define 
and  provide  for  the  punishment  of  a  felony  or  to  impose  Imprlsoniaent  as  a  punish- 
ment for  any  violation  of  law;  provided,  hotrever,  that  the  foregoing  enumerated 
powers  may  be  granted  by  the  general  court  in  conformity  with  the  constitution  and 
with  the  poTJers  reserved  to  the  general  court  by  section  eight;  nor  shall  the  pro- 
visions of  this  article  be  deemed  to  diminish  the  powers  of  the  judicial  department 
of  the  comr.onuealth . 

Section  3.    Powers  of  the  General  Court.    Tlie  general  court  shall  have 
the  power  to  act  in  relation  to  cities  and  tovms,  but  only  by  general  lavjs  vrhich 
apply  allle  to  all  cities,  or  to  all  towns,  or  to  all  cities  and  tOT/ns,  or  to  a 
class  of  not  fewer  than  tvro,  and  by  special  lax\'s  enacted  (1)  on  petition  filed  or 
approved  by  the  voters  of  a  city  or  tovrn,  or  the  m^yor  and  city  council,  or  other 
legislative  body,  ff  a  city,  or  the  town  meeting  of  a  tovT>,  vTlth  resnect  to  a  law 
relating  to  that  city  or  town :  (2)  by  a  two-thirds  vote  of  each  branch  of  the 
general  court  following  a  recocanendation  by  the  governor;  (3)  to  erect  and  constitute 
metropolitan  or  regional  entities,  embracing  any  tvn  or  more  cities  or  toxms  or 
cities  and  to'ms,  or  established  with  other  than  existing  city  or  town  boundaries, 
for  any  general  or  special  public  purpose  or  purposes,  and  to  grant  to  these  entities 
such  pov^ers,  privileges  and  immunities  as  the  general  court  shall  deem  necessary 
or  expedient  for  the  regulation  and  government  thereof:  or  (4)  solely  for  the 
incorporation  or  dissolution  of  cities  or  tovms  as  corporate  entitles,  alteration 
of  city  or  to\m  boundaries,  and  merger  or  consolidation  of  cities  and  towns,  or  any 
of  these  matters. 

Subject  to  the  foregoing  requirements,  the  general  court  may  provide  op- 
tional plans  of  city  or  toim  organization  and  government  under  which  an  optional 
plan  may  be  adopted  or  abandoned  by  majority  vote  of  the  voters  of  the  city  or  to\m 
voting  thereon  at  a  city  or  toim  election;  provided,  that  no  town  of  fewer  than 
tv^elve  thousand  inhabitants  may  be  authorized  to  adopt  a  city  form  of  government, 
and  no  toim  of  fewer  than  six  thousand  inhabitants  may  be  authorized  to  adopt  a  form 
of  tovm  government  providing  for  a  to\m  meeting  limited  to  such  inhabitants  of  the 
toTm  as  may  be  elected  to  meet,  deliberate,  act  and  vote  in  the  exercise  of  the 
corporate  powers  of  the  town. 

This  section  shall  apply  to  every  city  and  toxm  vrhether  or  not  it  has 
adopted  a  charter  pursuant  to  section  three. 
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Sectlon  9.     Existing  Special  Laws.    All  special  lairs  relating  to  individual 
cities  or  tomis  shall  remain  in  effect  and  have  the  force  of  an  existing  city  or 
town  charter,  but  shall  be  subject  to  amendment  or  repeal  through  the  adoption,  re- 
vision or  amendment  of  a  charter  by  a  city  or  toim  in  accordance  trith  the  provisions 
of  sections  three  and  four  and  shall  be  subject  to  amendment  or  repeal  by  lavrs  enac- 
ted by  the  general  court  in  conformity  with  the  po^'ers  reserved  to  the  general  court 
by  section  eight. 


/jrriTDix  c 


1073  opinion  OF  ATTORITiy  GEIIFrAI.  RFLATIVF.  TO  TIT.  RIGHT 
OF  LOCAL  S£LF-G0VEPI1TT?IT^ 


Number  22  November  20,  1973 

Frs.  Glendora       Putnam,  Chairman 
Massachusetts  Commission  Against 

Discrimination 
120  Tremont  Street 
Boston,  Massachusetts  0210G 

Dear  Mrs.  Putnam: 

You  have  requested  my  opinion  on  the  question  whether  the  Department  of 
Education  may  legally  require,  as  a  condition  of  school  construction  grants,  that 
local  school  authorities  include  iu  all  school  construction  contracts  a  provision 
requiring  affirmative  action  in  regard  to  the  employment  of  m.inorities. 

The  Department  of  Education  seels  to  derive  authority  for  such  action 
from  the  Governor's  Executive  Order  ^'74,  the  so-called  Code  of  Fair  Practices. 
The  F-xecutive  Crder,  issued  as  "  the  governing  and  guiding  policy  of  the  Executive 
Branch  of  the  Government  of  the  CommonrTealth  of  !'assachusottr. , "  purports  to  insure 
equality  of  opportunity  in  the  internal  affairs  of  state  government,  binding  'all 
agencies  and  appointing  authorities  of  the  Commom>ealth* 

The  construction  of  school  buildings  is  a  tasL  delegated  principally  to 
local  municipalities  and  agencies  thereon,  with  only  indirect  contact  by  the  Depart- 
ment of  Education,  iirtiose  activity  v;ould  be  untler  the  guidance  of  the  Executive  Order. 
General  Laws,  c.  71      G8  states  that  every  tovm  shall  provide  and  maintain  a  suffi- 
cient number  of  schoolhouses ,  properly  furnished  and  conveniently  situated  for  the 
accommodation  of  all  children  entitled  to  attend  the  public  schools.    The  construc- 
tion and  maintenance  of  schoolhouses  seems  to  fall  under  the  classification  of  a 
local  matter  which  the  Tome  Rule  amendment  to  the  I'assachusetts  Constitution 
(Article  LXXXIX  of  the  Amendments),  places  under  the  control  of  the  cities  and 
toxms,  subject  only  to  the  standards  and  requirements  of  the  General  Court.  The 
Executive  Order  appeared  \7ith0ut  any  accompanying  legislation  binding  municipalities 
and  agencies  thereof,  and,  at  the  present  time,  the  Legislature  has  not  imposed  any 
such  affirmative  action  plan  on  local  authorities. 

Although  the  mandate  of  c.  71,  s.6R  extends  to  local  authorities,  the 
Department  of  Education  has  the  right  to  insist  upon  certain  policy  and  conditions 
in  regard  to  school  construction  grants,  including  conditions  relating  to  approval 
of  locally  submitted  construction  plans  and  financial  arrangements,  but  not  extend- 
ing to  the  employm.ent  practices  of  the  contractors  who  bid  on  the  work.    As  such, 
in  that  the  contract  for  construction  is  one  between  a  municipality  or  agency  there- 
of and  a  private  contractor,  and  only  receives  state  approval  as  to  certain  of  its 


Public  Doc.  "do.  12,  Annual  Report  of  the  Attorney  General  for  the  Year  Ending 
June  30,  1974,  pp.  86-09.   (Publisl.ed  in  197G). 
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aspects.  Article  IV  of  Executive  Order  /'7A,  entitled  "State  Contracts,"  would  not 
be  applicable.     Further,  altbougli  the  contract  for  scb.ool  construction  I'ould  be 
governed  by  G.  L.  c.  149, s.  A4A,  as  a  contract  for  the  conptruction  of  a  building 
by  a  governmental  unit  of  the  Commom/ealth  (assucinp  a  greater  than  $2,000  con- 
struction cost),  that  chapter  pertains  not  to  employment  practices,  but  rather  to 
the  assurance  of  fair  cop]petition  in  the  bidding  process  itself. 

The  Department  of  Education  is  further  involved  in  the  construction  of 
school  buildings  by  the  activity  of  the  School  Building  Assistance  Bureau,  which 
provides  financial  assistance  to  cities  and  toTms  for  the  construction  of  school 
buildings.     This  Bureau  was  originally  established  as  the  School  Building  Assistance 
Commission  by  St.  1948,  c.  C45  and  was  x/ithin  the  Department  of  Education,  but  not 
subject  to  its  control.     However,  St.  19f5,  c.  572, s.  4?  abolished  the  Commission, 
conferring  its  powers,  duties  and  liabilities  on  the  Board  of  Education. 

In  order  for  a  raunicipalitv  to  receive  financial  assistance  to  meet  the 
cost  of  school  construction,  the  local  governm.ental  unit  m.ust  file  an  application 
in  the  form  prescribed  by  thie  Bureau  accompanied  by  any  information  that  the  Tiureau 
may  require,  Appendix  to  G.  L.  6.  70,ss.l-7.     The  Bureau  may  examine  such  applica- 
tion and  any  facts,  estimates  or  other  information  relative  thereto,  and  determine 
whether  the  proposed  construction  is  in  the  best  interests  of  the  local  unit  "with 
respect  to  its  site,  type  of  construction,  sufficiency  of  accommodation,  and  other- 
wise,"'   Appendix  to  G.  L.  c.  70,      1-3.    Although  the  Department  of  Education,  in 
regard  to  its  own  projects,  follovTS  the  guidellner  of  Executive  Order  7^74  and  es- 
tablishes affirmative  action  programs,  the  duties  of  tlie  School  Building  Assistance 
Bureau  as  stated  inss.l-B  of  the  Appendix  to  c.  70,  in  passing  upon  local  applica- 
tions, are  limited  to  matters  such  as  construction,  location  and  accommodation; 
the  words  "and  othen/ise"  inss.l-S  should,  in  my  opinion,  be  interpreted  in  line  \-7ith 
such,  and  not  extended  to  include  the  employment  practices  of  the  contractors  or 
subcontractors  employed  on  the  project. 

I  do  not  view  either  the  Department  of  Education's  mandate  to  supervise 
all  of  the  educational  work  of  the  CommonvTealth,  G.  E.  c.  6^,s.l,  or  any  action 
taken  pursuant  to  Executive  Order  #74  to  more  equitably  utilize  qualified  minority 
employees  of  the  Commonwealth  in  the  construction  industry,  or  the  Department's 
control  over  the  disbursement  of  funds  through  the  School  Building  Assistance 
Bureau  as  lending  a  sufficient  amount  of  "state  action"  to  a  proposed  local  school 
construction  contract  so  as  to  include  it  under  Article  IV  of  the  Executive  Order, 
neither  v/ould  the  failure  to  initiate  an  affirmative  action  program  on  such  a  con- 
struction project  cause  the  state  to  become  a  joint  participant  Tritli  private  persons, 
the  contractors,  in  a  pattern  of  racially  discriminatory  conduct,  prescribed  by  the 
Fourteenth  Am.Gndr.ent.     As  such,  the  present  situation  is  distinguishable  from  the 
line  of  cases  stemming  from  Burton  v.  VTilmington  Farh.ing  Authority,  365  U.S.  715 
(1961),  and  including  Ethridge  v.  Phodes,  2Cn"  F.  Supp.  33  (S.P.  Ohio  1967). 

There  are  legal  precedents  V7hich  require  affirmative  action  programs 
where  federally  assisted  construction  projects  are  involved.     See  Contractors 
Association  of  Eastern  Pennsylvania  v.  Shultz,  311  F.  Supp.  1002  (E.D.  Penn.  1970), 
(upholding  the  'revised  Philadelphia  Plan"  which  implemented  the  Presidential 
Executive  Order  No.  11246).     A  recent  U.  S.  District  Court,  District  of  Ilassachu- 
setts  decision.  Associated  General  Contractors  of  Nass.  Inc.  et  al.  v.  Alan  Al- 
shuler  et  al..  Civil  Action  Wo.  72-3410-F  (Nay  31,  1^73),  upheld  as  constitutional 


the  inclusion  of  afflrnative  action  lanpuape  in  public  construction  contracts  of 
the  CommonvTealth.     However,  the  question  presented  here  involves  neither  a  federal 
nor  a  state  construction  project,  but  rather  a  project  under  toe  control  of  a  local 
municipality  of  the  Conimonwealth.     In  such  circumstances,  tlie  Department  of  Fduca- 
tion  vould  be  po^.'erless  to  enforce  apainst  a  nunicinality ,  or  an  apency  thereof, 
any  affirmative  action  plan  v^ith  respect  to  ninorlty  eirtployraent ,  due  to  the  inap- 
plicability of  Executive  Order  /,'7A,  and  the  lac!'  of  statevide  statutory  inplomen- 
t?»tion  of  such  a  policy  by  the  General  Court.     Until  the  necessary  legislation  is 
enacted  ly  ♦'he  General  Court,  any  affirmative  action  at  the  municipal  level  must 
be  put  into  effect  solely  on  a  voluntary  basis  vrith  the  various  m.unicipalities  of 
the  Commonveal th . 

For  the  forepoinp  reasons,  I  am  of  the  opinion  that  the  Pepartment  of 
Education  may  not  lepally  require,  as  a  condition  of  school  construction  prants, 
that  local  school  authorities  include  in  all  school  construction  contracts  a  pro- 
vision requiring  affirmative  action  in  repard  to  the  employment  of  minorities. 

Very  truly  yours, 
rOBERT  F.  OUI^TI-T 
attorney  General 


